UNION REPRESENTATION

The "WEINGARTEN" Right

Federal Labor-Management Relations Statute (the Statute) gives federal employees who are included within a bargaining unit the right to union representation during an investigative interview that they reasonably fear could lead to disciplinary action.  This right is commonly referred to as the "Weingarten" right.  The statute provides that an exclusive representative will be given the opportunity to be present at any examination of an employee in the unit by a representative of the agency in connection with an investigation if: (i) the employee reasonably believes that the examination may result in disciplinary action against the employee; and (ii) the employee requests representation.
There are four essential ingredients involved in creating a situation in which the Weingarten right comes into play. 

(1) Participation Requirements

The right to representation during an investigative interview is one that is available only to employees who are included within a bargaining unit. It is not a right that supervisors, managers, or other employees who are simply not in a bargaining unit for some other reason, can exercise.  To meet the minimum requirements, a discussion must involve at least one bargaining unit employee and at least one "representative of management."  A "representative of management" has been interpreted to include supervisors, managers, HR practitioners, and investigative personnel, including criminal investigators, employed by, or assigned to, the agency.  A rule of thumb might be to view any individual who is gathering information from a bargaining unit employee at the direction of management as a "representative of management."

(2) Examination in Connection with an Investigation

Weingarten legislative history provides that the term "examination in connection with an investigation" is synonymous with "investigative interview."  In everyday English, it means asking questions that, depending upon the answer, could lead to disciplinary action.  Basically, it boils down to the fact that a variety of inquisitive activities qualify as "examinations."   Both criminal and non-criminal (administrative) investigations and written information sought from an employee qualify as "examinations."  However, not all discussions are investigative.  The Federal Labor Relations Authority (FLRA) has ruled that the following common types of discussions do not trigger the Weingarten right:  (1) Performance evaluations (even if negative), (2) Counseling or verbal warning sessions, (3) Discussion of a last-chance agreement, (4) Announcement of a decision already made, such as a disciplinary action.  A useful rule for distinguishing discussions that qualify as "examinations" from those that don't is to ask whether the meeting/discussion involves the solicitation of information from the employee, or simply the delivery of information. 

(3) Fear of Discipline

Weingarten does not grant employees the right to have a union representative present anytime they like.  It limits the right to instances in which the employee could reasonably fear discipline might result from the discussion.  In determining whether the fear of discipline is reasonable, a "reasonable person" test should be conducted in each situation.  In conducting this test the focus should be based totally from the perspective of the employee and not upon the intentions or viewpoint of management.  In other words, it doesn't matter that a supervisor who is asking pointed questions of an employee has no intention, at least at that point, of imposing discipline.  The Weingarten right is triggered by the employee's perception, not the questioner's intentions.  The employee does not lose the right to representation merely because the management representative tells the employee he is not the focus of the investigation.  If the employee reasonably fears that his answers will implicate him in a disciplinable offense, the right to representation upon request is still there.  What if the employee is assured that he will not suffer discipline?  Would his fear still be reasonable? The answer appears to depend on whether the employee has reason to believe the person providing the assurance has the authority to do so.  In one case the FLRA ruled that the assurance  by an employee's manager was sufficient to remove the fears of the employee.  However, in a later case, a circuit court ruled that the assurance by two investigators who were not in the employee's chain of command could not provide an assurance that the employee was obliged to accept.  Consequently, his fear of discipline and insistence on a representative was protected. 

(4) Request for Representation

The FLRA has made it clear that employees do not have to utter a set of magic words to indicate their desire for representation.  They don't have to mention the word "union" in the request. Just about any indication of an interest in having help during the interview seems sufficient.  Comments such as, "I would like to speak to a lawyer or somebody to advise me" or "Maybe I need to see a union rep" is sufficient to trigger the Weingarten right.  An employee does not have to repeat the request at various junctures in the investigation process to keep it active.  An employee can waive or withdraw a request for representation, though the waiver has to be clear and unmistakable.  A management representative should not coerce an employee into proceeding without a union representative by moving beyond a simple offer to proceed with the interview without a representative present.  Employees do not have an absolute right under the Statute to have an investigative interview with a union representative present.  Unless provided for in a negotiated agreement, Agencies may legitimately opt to skip an interview and doing so does not amount to coercion.  Once an agency does proceed with a union representative present the following specific rights come into play:  (1) The union, not the agency or the employee, has the right to  determine which representative will attend the interview, (2) Although the agency is required to provide reasonable cooperation in conducting the interview, it is not obliged  to postpone it unreasonably to meet the union's schedule, (3) The agency can reject a particular representative under certain special circumstances; e.g., the rep is to be  questioned as part of the investigation, (4) The union representative is entitled to take an active role  in the interview, but cannot answer questions for the employee or disrupt the proceedings.  Generally this means he/she an ask questions, make suggestions, etc., (5) The union representative is entitled to confer with the employee, though not necessarily in private or after every question. 
